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The New $100,000 Fertilizer 
and Agricultural Chemical 
Industry Tax Credit

By Charles Goulding, Jacob Goldman and Taylor Goulding

Charles Goulding, Jacob Goldman and Taylor Goulding 
discuss eligible facilities and expenditures that qualify for the 

new Agricultural Chemical Industry Tax Credit. They also 
provide examples illustrating the calculation of this tax credit in 

conjunction with additional tax benefi ts available for the fertilizer 
and agricultural industries.  

The Oklahoma bombing and the fi rst World 
Trade Center bombing provide grim reminders 
of the horrifi c damage domestic and foreign 

terrorists can cause with fertilizer based explosives. 
Recent salmonella outbreaks also reinforce how es-
sential a pure food supply chain is to all of us.

The Food, Conservation and Energy Act of 20081 
created Code Sec. 45O, which provides a substantial 
new $100,000 Agricultural Chemicals security credit 
(Ag Tax Credit) per facility for the Fertilizer and Ag-
ricultural Chemical industry facilities. Recognizing 
that the Ag fertilizer and chemical industry is subject 
to an increasing number of legally mandated and 
recommended federal, state and local and security 
improvements, this new law provides a substantial tax 
credit to offset some of the economic costs of creating 
and improving new and improved security plans. 

The potential credit amount is 30 percent of quali-
fi ed chemical security expenditures up to $100,000 
per facility and up to $2,000,000 per year, with a 
maximum of $10,000,000 over fi ve years. The Ag 
Tax Credit is available for expenditures occurring 
as of May 22nd, 2008, the date that the legislation 
was created.

Code Sec. 45O defi nes an eligible agricultural busi-
ness to include sellers of fertilizer and Ag chemical 
to farmers and ranchers and those that manufacture, 
formulate, distribute or aerially apply fertilizer and/
or Ag chemicals.

In his letter introducing the credit, Congressman 
Ron Lewis of Kentucky wrote: “This bill will enable 
agricultural businesses who handle chemicals and 
fertilizers to use their own resources to take the 
necessary steps to better protect U.S. agriculture 
and the American public from the potential threat 
of terrorism and other illegal activity. Pesticides 
and fertilizers, while important to farmers, can also 
be used as agents for manufacturing illegal drugs 
such as methamphetamine. Some chemicals can 
even be used to develop explosive devices mak-
ing these sites a potential target for foreign and 
domestic terrorists.”2
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The Legislative Conference Committee reiterated the 
concerns and discussed the substantial costs involved 
as follows: “The Conference Committee believes that a 
security tax credit would help the agricultural industry 
to properly safeguard agricultural pesticides and fertiliz-
ers from the threat of terrorists, drug dealers and other 
criminals. This credit will help ease the substantial in-
crease in production costs faced by agriculture related 
to installing improved security measures that will better 
protect the American public from the potential threat 
of terrorism or other illegal activities.”3 

“Qualifi ed Chemical 
Security Expenditures” 
Under Code Sec. 45O, “Qualifi ed Chemical Security 
Expenditures” are amounts paid for:
1. employee security training and background 

checks;
2. limitation and prevention of access to controls 

of specified agricultural chemicals stored at 
a facility;

3. tagging, locking tank valves, and chemical 
additives to prevent 
the theft of specifi ed 
agricultural chemi-
cals or to render such 
chemicals unfit for 
illegal use;

4. protection of the pe-
rimeter of specified 
agricultural chemicals;

5. installation of securi-
ty lighting, cameras, 
recording equipment 
and intrusion detec-
tion sensors;

6. implementation of measures to increase com-
puter or computer network security; 

7. conducting security vulnerability assessments;
8. implementing a site security plan; and
9. other measures provided for by regulation.

Facilities Eligible for Tax Credits
The four main categories of fertilizer and agricultural 
chemical facilities encompassed by this legislation 
all have distinct security challenges.

Large chemical plants are complex facilities 
typically located in heavy industrial areas close to 
waterways and railways. Distribution facilities involve 

tank farms and tanker truck off loading and on load-
ing. Retail facilities serving the commercial farm and 
ranch industries are normally located in open rural 
areas. Crop duster airfi elds have a large perimeter with 
limited on site human security resources. 

How to Approach this Area
In order to best use this credit, Ag fertilizer and chemi-
cal facility operators need to integrate facility security 
expertise with facilities tax experts who understand 
facility security plans and know how to apply the tax 
law and calculate the proper tax credit.

Ag Tax Credit service providers have developed 
software that tracks existing, qualifying, secu-
rity measures, integrates the qualifying Ag security 
credit measures and creates the resulting required 
Ag chemical security plan.

Security Plans
The nature of the required security plan and the eli-
gible qualifi ed chemical security expenditures should 
be very familiar to those used in creating the required 
written security plans for C-TPAT (Custom-Trade 

Partnership Against Terror-
ism) customs clearance, 
since they are essentially 
the same. Qualifying Ag 
chemical taxpayers, who 
are also importers, should 
give strong consideration 
to designing and using the 
enhanced written Ag Tax 
Credit plan to obtain expe-
dited customs clearance. 

Many of the new se-
curity regulations now 
impacting the Ag chemi-

cal industry are “risk based,” recognizing that each Ag 
chemical facility is unique and will need to tailor its 
security plan to its unique circumstances and existing 
security measures.

As a fi rst step, the Ag chemical facility should iden-
tify all the existing security measures that fall into the 
enumerated security categories. It is crucial to iden-
tify all of the existing and ongoing credit measures 
since the 30-percent credit is based on the annual 
combined existing and proposed new measures. 
For example, a large chemical facility may already 
have major commitments for employee verifi cation 
software that integrates into its enterprise and HR 
system. Those facilities, that already have preliminary 

In order to best use this credit, 
Ag fertilizer and chemical facility 
operators need to integrate facility 
security expertise with facilities tax 

experts who understand facility 
security plans and know how to 

apply the tax law and calculate the 
proper tax credit.
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security plans on fi le with CTPAT or with other gov-
ernment federal and government agencies, should 
use the existing plans as a tax credit road map. The 
next step is to conduct a security vulnerability as-
sessment to identify measures needed.

Higher Risk Facilities—Learning 
from the Larger Facilities
Certain facilities that fit higher risk profiles are 
required to complete top-screen-risk profiles and 
may be obligated to provide the Department of 
Homeland Security with Vulnerability and Site Se-
curity Plans. In these situations, the Vulnerability 
Plan presents the actual facility vulnerabilities, 

Exhibit A
Security Plan Measures Checklist

This is a checklist of the measures and type of expenditures that the Federal Government listed in 
71 FR. 78276 (Dec. 28, 2006) as appropriate for a security plan. 

Secure and monitor the perimeter of the facility
Secure and monitor restricted areas or potentially critical targets within the facility
Control access to the facility and to restricted areas within the facility by screening and/or inspecting individuals, 
deliveries and vehicles as they enter; including:

measures to deter the unauthorized introduction of dangerous substances and devices that may facilitate an attack or 
actions having serious negative consequences for the population surrounding the facility; and
 measures implementing a regularly updated identifi cation system that checks the identifi cation of facility personnel and 
other persons seeking access to the facility and that discourages abuse through established disciplinary measures.

Deter vehicles from penetrating the facility perimeter, gaining unauthorized access to restricted areas or 
otherwise presenting a hazard to potentially critical targets
Secure and monitor the shipping and receipt of hazardous materials from the facility
Deter theft or diversion of potentially dangerous chemicals
Deter insider sabotage
Deter cyber sabotage, including by preventing unauthorized onsite or remote access to critical process controls, 
Supervisory Control And Data Acquisition (SCADA) systems, and other sensitive computerized systems
Develop and exercise an emergency plan to respond to security incidents internally and with assistance of local law 
enforcement and fi rst responders
Maintain effective monitoring, communications and warning systems, including:
 measures designed to ensure that security systems and equipment are in good working order and inspected, tested, 
calibrated and otherwise maintained;
 measures designed to regularly test security systems, note defi ciencies, correct for detected defi ciencies and record 
results so that they are available for inspection by the Department; and
measures to allow the facility to promptly identify and respond to security system and equipment failures 
or malfunctions.

Ensure proper security training, exercises and drills of facility personnel
Perform appropriate background checks on and ensure appropriate credentials for facility personnel, and as appropriate, 
for unescorted visitors with access to restricted areas or potentially critical targets
Escalate the level of protective measures for periods of elevated threat
Address specifi c threats, vulnerabilities or risks identifi ed by the Assistant Secretary for the particular facility at issue
Report signifi cant security incidents to the Department
Identify, investigate, report and maintain records of signifi cant security incidents and suspicious activities in or near the site
Establish offi cial(s) and an organization responsible for security and for compliance with these standards
Maintain appropriate records
In addition, address any additional performance standards the government may specify

and the Security Plan is expected to address those 
vulnerabilities. Accordingly, in these situations, 
the Vulnerability Plan is actually an excellent tax 
planning tool, since presumably; the organization 
will be making the expenditures necessary to ad-
dress weaknesses. 

 For security reasons, the security offi cer may not 
be able to give the tax adviser complete access to the 
security plan but should be able to summarize the 
expenditures necessary to become compliant for tax 
evaluation. On December 28th, 2006, the Department 
of Homeland Security indicated in the Federal Register4 
that for higher risk facilities, the security plan should 
address the checklist items described in Exhibit A.
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Improving Existing Security
Although many fertilizer and Ag chemical facilities 
already have perimeter fencing, there are many 
intrusion and access enhancements that can im-
prove security. 

Certain security technologies such as access secu-
rity, intrusion security, infrared security cameras and 
chemical sensors have greatly improved in recent 
years, and are likely expenditure candidates for this 
new tax credit.

Infrared Based Camera 
Security Systems 
The Ag Security Tax specifi cally includes security 
cameras in the eligible expenditure category. Be-
cause all objects generate heat, infrared thermal 
cameras operate as well at night as they do during 
the day. Major improvements in infrared technology 
are spurring a widespread 
introduction of infrared 
camera-based-security 
systems for both security 
perimeter protection and 
leak detection. Infrared 
cameras are particular-
ly well suited for large 
perimeter applications 
because thermal ener-
gy penetrates through 
smoke, dust ,  modest 
foliage and light fog. 
Thermal images can discern the characteristics of 
an environment that is not normally apparent, such 
as open windows or recently parked vehicles. 

Although there are multiple providers of infrared 
cameras, Flir Systems is by far the industry leader. 
Other manufacturers include Raytheon, L-3 Com-
munications and Axsys Technologies. Using the 
Flir Systems network and connectivity options 
as a tax example, we can analyze how the Ag 
tax credit can be used as economic support for a 
multi-component investment in a comprehensive 
security system.

The Flir infrared camera system can be integrated 
with Nexus middleware software to provide video 
analytics utilizing thermal and multi-sensor cam-
eras. Basic sensors can be confi gured with a variety 
of optional sensors including digital magnetic 
(DMC), laser rangefi nder (LRF) and ground posi-
tioning systems (GPS) that provide precise threat 
geo-location information.

Accordingly, a computer networked infrared se-
curity camera system would be covered by three 
expenditure categories eligible for the Ag Security 
Tax Credit listed in Code Sec. 45O(d).

Qualifi ed Security Expenditure (Code Sec. 45O(d) 
Paragraph references):
(4) Protection of the perimeter 
(5) Installment of … cameras … and intrusion detec-

tor sensors
(6) Implementation of measures to increase com-

puter or network security

Calculating Tax Benefi ts
The Tax Allocation Tiers
(A) For complex facilities, taxpayers need to know 

how to identify separate facilities that are 
eligible for the $100,000 credit. At this time, 

i t  is unclear whether 
the approach is going 
to be similar to that of 
the ASHRAE (American 
Society of Heating Re-
frigeration Engineering) 
building defi nitions used 
the for EPAct (Energy 
Policy Act)5, or another 
methodology.
(B) Security measures 
within a building enve-
lope (meaning within the 

perimeter of the building) for security lighting, 
including related interior light sensors and 
lighting controls, should be separated from 
exterior and non-building security expenditures 
since they may be eligible for other federal tax 
incentives under the EPAct.

(C) Lastly, in multi-business division facilities, ex-
penditures need to be allocated between those 
that relate to the handling of Ag chemicals and 
are Ag Security Tax Credit eligible from those 
that are not.

Example 1:
Presume a fertilizer or Ag chemical facility opera-
tor invests $100,000 in an infrared security system 
and has no other eligible expense for the year.

In this case, the Ag Security Tax Credit will be 
$30,000 (30 percent of $100,000). 

Ag Tax Credit service providers 
have developed software that 

tracks existing, qualifying, 
security measures, integrates 

the qualifying Ag security credit 
measures and creates the resulting 

required Ag chemical security plan.
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Example 2:
Presume that before investing in the same camera 
system, the same operator had already invested 
$100,000 in eligible perimeter fencing and 
other security measures in the same tax year. 
In this case, the combined new $100,000 camera 
system and the previous investment would result in 
a $60,000 Tax Credit (30 percent of $200,000).

Example 3:
Presume a fertilizer or Ag chemical facility with 
a 50,000 square foot facility installs:

(1) $40,000 worth of energy effi cient interior 
lighting including $10,000 worth of energy 
effi cient interior security lighting, and

(2) The $100,000 infrared camera based secu-
rity system described above.

The combined fi rst year tax incentive results 
will be as follows:

Tax credits are more valuable than tax deduc-
tions. Using the 40-percent combined federal 
and state tax rate, the $30,000 EPAct tax de-
duction is worth $12,000.  Note, however, that 
the energy efficient lighting investment has 
an important added economic benefit in that 
it will result in a perpetual savings in lighting 
electrical costs worth thousands per year.

Additional Facility Tax Benefi ts 
for the Fertilizer and Ag 
Chemical Industry

The fertilizer and Ag chemical industries are also 
eligible for EPAct tax benefi ts for installing energy 

effi cient building, an airplane hanger and offi ce 
lighting. Qualifi ed energy effi cient lighting is en-
titled to an immediate tax deduction ranging from 
30 cents per square foot to 60 cents per square 
foot. This provision is currently effective for the 
period January 1st, 2006 through December 31st, 
2008, but is expected to be extended. An Ag fa-
cility can combine both tax benefi t programs, as 
demonstrated in Example 3.  

Conclusion
The unquestioned need for added security in the 
Ag chemical industry is going to drive tremen-
dous investment in Ag chemical facilities security 
equipment. Many companies will use the new op-
portunity to improve security and meet current and 
anticipated regulatory requirements.

Ancillary benefi ts from an improved security plan 
should be reduced theft, reduced vandalism and 
the benefi ts of reduced risk profi le.

Our prediction is that as this program takes 
hold and Ag chemical facility security measures 
markedly increase, that regulatory authorities are 
going to raise the bar on minimum security com-
pliance expectations. This means that the earlier 
the Ag chemical facilities act to improve security, 
the better and more enhanced security is going 
to be a continuously improving activity.

1 Food, Conservation and Energy Act of 2008 (P.L. 110-246).
2 Speech of Hon. Ron Lewis in the House of Representatives, The 

Agricultural Business Security Tax Credit Act (Mar. 30, 2007), 
available at http://thomas.loc.gov/cgi-bin/query/D?r110:3:./
temp/~r110RFAWHi::.

3 S. REP. NO. 110-206, at 68 (Oct. 25, 2007).
4  71 FR. 78276 (Dec. 28, 2006).
5  Energy Policy Act of 2005 (P.L. 109-58).
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