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The EPAct Tax Aspects of
Resurging U.S. Manufacturing

Investments

By Charles Goulding, Daniel Audette and Spencer Marr

Charles Goulding, Daniel Audette and Spencer Marr look at the
recent resurgence in multinational corporations investing in U.S.

manufacturing facilities and how these companies can design

facilities to save energy and earn tax and alternative energy credits.

ecently there has been resurgence in manufac-
Kuring facilities investment by multinational
orporations, who sense a strengthening U.S.

demand for products such as automobiles and energy
infrastructure. For some companies, this is the first
time they’ve entered the U.S. market, while others are
returning after spending years building manufacturing
facilities abroad. As these companies complete the
design stage for their new buildings, they have the op-
portunity to platform substantlal energy savings while
earning EPAct ta

ergyPohcyActof2005 (EPACt) multinationals.

qualifying energy-reducing investments in their new or

existing manufacturing facilities can obtain immediate
tax deductions of up to $1.80 per square foot.

If the building project doesn’t qualify for the maxi-
mum $1.80 per square foot immediate tax deduction,
there are tax deductions of up to $0.60 per square foot
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for each of the three major building subsystems: light-
ing, HVAC (heating, ventilating and air conditioning)
and the building envelope. The building envelope is
every item on the building’s exterior perimeter that
touches the outside world including roof, walls, insu-
lation, doors, windows and foundation.2

New Large U.S. Manufacturing

Plant Investments

Major household brand names like Whirlpool, Cat-
erpillar, Volkswagen and Toyota are not the only
companies seizing the opportunity to invest in manu-
facturing facilities in the United States. Up and coming
ies, like Brazilian demm anufacturer San-
| : ‘making headway in the U.S.
market. Below is a table presenting some of the most
recent new manufacturing facilities announcements,
along with their potential EPAct tax deductions.

For each of these companies, implementing an
energy-efficient design to meet the EPAct targets will
be made easier by the fact that they must comply with
current more rigorous state building energy codes.
Those codes set a standard that is often similar to what
is required to qualify for the EPAct tax deductions. With
new construction it is typically very easy to adjust de-
signs to meet the EPAct tax savings requirement.

Because EPAct tax deductions drive off of square
footage, these facilities are prime candidates for the
program. In order to achieve the EPAct target energy
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Resurging Manufacturing Investments

Major New U.S. Manufacturing PrOJects’ Potential EPAct Tax Deductlons

Potential Tax Deducti

1,100,000

Tesia, Fremont, CA

Volkswagon, Chattanogga, TN | 2,000,000 |  $600,000

Toyota, Blue Springs, MS

$330,000

$2,220,000

$660,000

$1,200,000 | $1,200,000 $1,200,000

$4,440,000 | $4,440,000 $4,440,000 | $13,320,000

reductions, they should consider a mix of LED or other
energy-efficient lighting, energy-efficient HVAC, build-
ing controls, a white roof and extra insulation.?

Nonconditioned Building Tax
Opportunities

The manufacturing facilities presented in the table have
a good opportunity to generate very large EPAct tax
deductions. Most industrial building facilities are noncon-
ditioned, meaning the actual manufacturing portion of the
building is typically heated but not air conditioned.*

In these buildings it is lighting rather than HVAC that
makes up the largest portion of energy cost. Accordingly
by comblnlng energy— effici

Intersectlftg w’E D and EPAct

Going one step further, these muttinatior

their facilities become Leadership in Energy and Envn—‘

ronmental Design (LEED) certified by driving down their
energy consumption. LEED is the fast-growing marquee
standard for sustainable buildings. LEED is the certifi-
cation system established by the U.S. Green Building
Council (USGBC). The four certification achievements
start at the LEED-certified level and proceed to the
higher LEED silver, gold and platinum levels. On April
27, 2009, the new LEED 2009 system replaced the
previous LEED rating point system for certifying LEED
buildings and produced extra LEED points for energy
efficiency. Therefore, energy-efficient building projects
that are completed post-2009 have a better platform for
achieving LEED status.’
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Importantly, achieving LEED certification offers
multinational corporations who typically make public
disclosure of their sustainability efforts a major report-
able accomplishment. It also enables companies to take
advantage of many state and local incentive programs to
help finance the project. But, perhaps most importantly,
it is much easier to model a new plant for tax savings
when itis LEED certified since all of energy performance
characteristics of the lighting, mechanicals and building
envelope are already in the architectural CAD drawings
and the required compliance documents.

Solar P.V. Opportunities with
Large Roofs

The large flat roofs associated with large manufacturing
buildings make them ideal solar PV. installation candi-
dates. Solar P.V. installations completed before December
31,2016, are ellglble for 30-percent tax credlt and five-

PV load beanng capablhty and to minimize the installa-
tion of any roof building equipment thereby maximizing
solar P.V. system size. With this approach integrated solar
P.V. system and roof warranties are easily obtainable.

Conclusion

Aresurgence in U.S. large square footage manufacturing
plantinvestment is a welcomed development. The ability
to operate these new facilities with much lower energy-
related operating costs coupled with tax incentives can
serve to make these large investments more profitable.
The best outcome would be demonstrated success
Continued on page 43
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leading to more of these important
job-creating initiatives.
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also be noted that the income tax
exposure must be considered and
addressed for each state in which
the foreign manufacturer is doing
business. The state definitions
of “doing business” often differ
from the U.S. federal concept of
a trade or business, and the States
are not bound by the income tax
treaties that are entered into by
the U.S. government.
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The 2006 U.S. Model Treaty makes specific
reference to the Commentary to the OECD
Model Treaty (“OECD Commentary”) when
determining whether a PE is deemed to exist.
The U.S. Treasury Regulations are helpful in
providing a definition of terms that are used
in tax treaties but have not been defined.
Inter alia, the U.S. treaties with Switzerland,
Belgiun, the United Kingdom, Ireland and
the Netherlands are examples that include
the broader language of the 2006 U.S.
Model Treaty.

Generally, agents are able to conclude
contracts regarding ancillary activities to the
business, e.g., the purchase of office supplies
from a third-party vendor, without creat-
ing a PE. However, if an agent concludes
contracts in the name of the principal that
relate to the essential business operations of
the enterprise, there is a risk of a PE.

20 OECD Commentary, Article 5.5, §32.1.
2 OECD Commentary, Article 5.5, 933.
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The Board’s
Approach to the
Exercise of the

Section 61A(2) Power

(

The Board of Review made their
assessment under Section 61A(2)
a) rather than under Section

61A(2)(b). The Board stated that

ti

the taxpayer’s manufacturing ac-

vities were clearly not wholly

offshore. The taxpayer had not
made any claim for apportionment

5

good any claim
ht.of more than
0 percent of the manufacturing

profits as offshore profits, the onus
being on the taxpayer to prove that

the assessments appealed against
were incorrect or excessive. Un-
less the taxpayer could make good
any claim for apportionment,
which it might make of the more
than 50 percent the manufacturing
profits as offshore profits, the best
it could hope for was a 50/50 ap-
portionment under the Revenue’s
Departmental Interpretation and
Practice Notes No. 21.

13 Regulatory guidance relating to the attribu-
tion of an “office or fixed place of business”
does exist under Code Sec. 864.

" Lewenhaupt, 20 TC 151, Dec. 19,606

(1953).

Supra note 3.

As in the domestic law context, the

United States taxes foreign corpora-

tions, as well as their U.S. branches and

partnerships, on income that is associ-
ated with a PE. Income associated with

a PE is taxed on a net basis at graduated

rates comparable to the tax imposed on

U.S. carporations.

the foreign parent’s effectively
connected income associated
with such USTB is not subjectto
U.S. federal income tax by virtue
of the fact that under the 2006
U.S. Model Treaty, the foreign
parent does not have a PE in
the United States to which the
income is attributable. It should
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