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The Energy Tax Aspects of Auto 
Dealer Re-Imaging Programs 

By Charles GouldingJacob Goldman and Joseph Most 

Charles Goulding, Jacob Goldman and Joseph Most discuss how 
automobile dealerships can incorporate energy saving technology 

in their re-imaging programs and take advantage of the tax savings 
provisions of Code Sec. 179D. 

I n the aftermath of a severe economic downturn 
in the auto sector, the total number of auto dealer 
facilities in the United States shrank from some 

22,000 to 18,000. The remaining dealers, along 
with the three major domestic automobile com- 
panies (CM, Ford and Chrysler), have focused on 
what the industry calls re-imaging, which includes 
substantial dealer facility renovations. Moreover, 
manufacturers have been able to require and sup- 
port comprehensive facility renovations on dealer 
facilities due to a major reduction in the number of 
domestic brands and the manufacturer-mandated 
closure of a particularly high number of domestic 
dealerships. Dealers can realize substantial tax sav- 
ings when these renovations meet Energy Policy Act 
(EPAct) energy efficiency standards.' 

The EPAct Tax Opportunity 
Pursuant to Code Sec. 1 79D, as enacted by the EPAct, 
car dealership owners or tenants making qualifying 
energy-reducing investments can obtain immediate 
tax deductions of up to $1.80 per square foot. 

If the building project doesn't qualify for the maxi- 
mum $1.80 per square foot immediate tax deduction, 
there are tax deductions of up to 60 cents per square 
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foot for each of the three major building subsystems: 
lighting, HVAC and the building envelope. The 
building envelope is  every item on the building's 
exterior perimeter that touches the outside world 
including roof, walls, insulation, doors, windows 
and foundation. 

Chart 1 illustrates the potential EPAct tax deduc- 
tions for an average size car dealership and for all 
car dealerships in the United States. 

Domestic Brand Reduction 
Domestic automobile dealers have undergone 
a substantial reduction in facilities as a result of 
manufacturer-directed closures and major brand 
terminations. The largest dealership facility reduction 
has been at General Motors, which has slimmed itself 
down to four brands-Cadillac, Chevrolet, Buick and 
CM. The company jettisoned Oldsmobile, Pontiac, 
Saab, Saturn and Hummer. Ford eliminated Mercury 
and sold Volvo. Chrysler merged with Fiat, giving 
Fiat a major U.S. distribution network for its more 
fuel-efficient product line. 

Re-Imaging Energy Tax 
Planning 
The key with dealership facility re-imaging tax plan- 
ning is to balance the manufacturer's brand-focused 
strategy with the individual dealer's need to mini- 
mize operating costs. Recently reported dealer data 
indicated that the average Chrysler dealer's pre-tax 
earning fell to $1 50,000 during the economic down- 
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collected to determine whether 
Amazon's in-state representatives 
were soliciting business or merely 
advertising on Amazon's behalf. 
In addition, there was also not 
enough evidence to determine 
whether the in-state representa- 
tive's activities are "significantly 
associated" with Amazon's ability 
to do business in New York. Thus, 
the court remanded the as-applied 
Commerce and Due Process 
Clause claims to the lower court 
for further discovery. 

Lastly, the court addressed 
the facial and as applied Equal 
Protection Clause challenges. 
At issue was whether the Statute 
exclusively targeted Amazon, 
and whether Amazon was being 
treated differently than other out- 
of-state retailers who advertise 
in New York but do not use a 
mechanism similar to its Associ- 
ates Program. The court quickly 
concluded that Amazon was not 
the Statute's exclusive target 
because i t  was being treated 
the same as Overstock.com, 
another internet retailer with an 
associates program. In addition, 
the court explained that out-of- 
state retailers without similar 
associate programs are not simi- 
larly situated. Therefore, the court 
concluded that both the facial 
and as-applied Equal Protection 
Claims lacked merit. 

North Carolina 
In Amazon.com LLC K Lay, the 
U.S. District Court for the Western 
District of Washington held that 
information requests made by 
the North Carolina Department 
of Revenue ("the Department") 
during a sales tax audit were 
overly broad and violated the 
First Amendment and the Video 
Privacy Protection Act, 18 U.S.C. 

§ 2710. In so holding, the court 
explained that the Department 
could request either detailed 
product information or detailed 
customer information but it could 
not request both.' 

The court also held that neither 
theTax Injunction Act nor comity 
principles prevent Amazon from 
bringing the case in federal court 
because the declaratory relief 
requested did not prevent the 
Department from levying, assess- 
ing, or collecting tax and a plain, 
speedy or efficient remedy was not 
available in the North Carolina's 
courts or administrative process. 

Oklahoma 
The Oklahoma Tax Commission 
adopted Rule 71 0:65-21-8. The 
new rule provides guidance on the 
notice requirements for out-of-state 
remote retailers that are not re- 
quired to collect the state's sales or 
use tax. Effective October 1,201 0, 
every noncollecting retailer must 
include on its Websitdcatalog and 
purchase invoice a notice inform- 
ing Oklahoma purchasers that the 
state's use tax is  due on nonexempt 
purchases of tangible personal 
property and that they need to pay 
the use tax.The rule explains what 
should be included in the notice, 
the duplicate notice requirements 
and the de minimis exceptions. 
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Service Bay and 
Collision Shop Heaters 
Once the service bay and collision 
shop areas upgrade their lighting, 
they have an opportunity for $1.20 
to $1.80 EPAct tax deductions 
for upgrading to high energy ef- 
ficiency natural gas heaters. The 
lighting must be upgraded first 
since lighting is  the biggest energy 
user in non-air conditioned spaces 
and the required IRS-approved 
EPAct tax software model wi I I only 
support tax deductions when en- 
ergy-efficient lighting i s  combined 
with an energy efficient heater.6 

Conclusion 
Dealer tax advisers need to stay 
current on showroom re-imaging 
programs and advise their clients 
to consider the synergies from 
concurrently retrofitting the non- 
showroom spaces. Energy costs 
comprise a meaningful portion of 
dealer earnings, and today's build- 
ing products can combine with 
utility rebates and EPAct tax savings 
to reduce costs. 

The re-imaging of domestic car 
dealerships is  one of the early 
steps of the major overhaul that 
the U.S. car industry needs and 
EPAct tax incentives can be an im- 
portant part of these initiatives. 
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lighting upgrade to highly energy 
efficient fluorescent, induction or 
LED lighting in order to maximize 
the EPAct tax deduction. Figure 2 
illustrates the potential EPAct tax 
deductions for warehouses and 
industrial buildings where a high 
efficiency natural gas heater i s  
installed with an energy efficient 
lighting upgrade. 

Hybrid Gas/Electric 
Chillers 
A hybrid chiller conditions a build- 
ing using natural gas or electricity 
as alternative fuel sources. It is  pro- 
grammed to use gas in the summer 
months when electricity is  more 
expensive and electricity during 
the winter months when natural 
gas is  more expensive. Because 
a hybrid chiller takes advantage 
of time-of-day energy pricing and 
seasonal gas and electricity pricing 
to drastically lower building energy 
cost, and EPAct tax deductions 
are driven solely by total building 
energy cost reduction, the installa- 
tion of a hybrid chiller will typically 
qualify for large immediate EPAct 
HVAC tax deductions. 

Figure 2. Direct Fired Natural Gas Heater EPAct Deductions 

Combined Heat and 
Power Systems 
Combined Heat and Power systems, 
sometimes known as cogeneration 
facilities, are able to generate elec- 
tricity while also producing thermal 
energy, essentially providing usable 
heat from the waste heat given off 
during the electrical generation pro- 
cess. Because CHP systems capture 
that waste heat, facilities relying on 
CHP can eliminate redundancy 
in their systems, reducing overall 
energy use and lowering overall 
building emissions. CHP systems are 
preferred by the U.S. Department of 
Energy and the EPA because of their 
energy efficiency and greenhouse 
gas reductionsg. Also, installation of 
a CHP system will help a company 
comply with the EPA's July 2010 
pollution emissions reduction pro- 
posal, which will affect31 states and 
Washington D.C. Typically, natural 
gas is the fuel used in these highly 
energy efficient CHP systems.1° In 
addition, CHP facilities are eligible 
for the 1 0-percent federal tax credit 
or cash grant mentioned above. 

Conclusion 
Huge new natural gas finds and 
improved natural gas distribution 

i s  going to enable building owners 
in cold winter jurisdictions, par- 
ticularly in the Northeast, to have 
assured supplies of natural gas. 
Informed property owners can use 
Code Sec. 179D and 1 0-percent 
tax credits or cash grants to help 
reduce the cost of the required 
heating equipment. 
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